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IMPORTANT – READ THIS CAREFULLY BEFORE DOWNLOADING, INSTALLING, USING OR 
ELECTRONICALLY ACCESSING THIS PROPRIETARY PRODUCT. 

 
Software License Agreement 

(Fluent) 

This Software License Agreement together with any Order Form is a legal agreement (the “Agreement”) between the 
Apryse Software Corp. (“Licensor” or “Apryse”) and the licensee identified on the applicable Order Form 
(“Licensee”). Licensee wishes to license certain Software from Licensor for an End User License, ASP License and/or 
ISV License and for the License Type(s) specified on the Order Form. You agree that You are the Licensee or you are 
an employee or agent of Licensee and are entering into this Agreement for license of the Software by Licensee for 
Licensee’s business purposes as described in and in accordance with this Agreement. You hereby agree that you enter 
into this Agreement on behalf of Licensee and that you have the authority to bind Licensee to this Agreement. Apryse 
recommends that You print a copy of this Agreement and retain such copy for Licensee’s records and future reference. 

APRYSE IS WILLING TO LICENSE THE SOFTWARE TO LICENSEE ONLY ON THE CONDITION THAT YOU ACCEPT ALL OF 
THE TERMS IN THIS AGREEMENT. BY DOWNLOADING, INSTALLING, CONFIGURING, ACCESSING OR OTHERWISE 
USING THE SOFTWARE, INCLUDING ANY UPDATES, UPGRADES, OR NEWER VERSIONS, YOU ACKNOWLEDGE THAT 
YOU HAVE READ THIS AGREEMENT, UNDERSTAND THIS AGREEMENT, AND THAT LICENSEE AGREES TO BE BOUND 
BY ALL OF THE TERMS OF THIS AGREEMENT. 

IF YOU DO NOT AGREE TO THE TERMS AND CONDITIONS OF THIS AGREEMENT, APRYSE IS UNWILLING TO LICENSE 
THE SOFTWARE TO LICENSEE, AND THEREFORE, DO NOT COMPLETE THE DOWNLOAD PROCESS, ACCESS OR 
OTHERWISE USE THE SOFTWARE, AND SELECT THE “I DO NOT ACCEPT THIS AGREEMENT.” IF YOU DO NOT ACCEPT 
THIS AGREEMENT, LICENSEE SHOULD IMMEDIATELY RETURN THE SOFTWARE AND CEASE ANY USE OF THE 
SOFTWARE. LICENSEE MAY RECEIVE A FULL REFUND IF THE SOFTWARE (INCLUDING WRITTEN MATERIALS) IS 
PROMPTLY RETURNED TO APRYSE WITHIN FIVE (5) DAYS AFTER THE DATE OF LICENSE. 

IF LICENSEE HAS ENTERED INTO AN APRYSE SOFTWARE LICENSE AGREEMENT OR OTHER SOFTWARE LICENSE 
AGREEMENT WITH APRYSE OR ITS AUTHORIZED AGENT OR PARTNER WHICH GOVERNS LICENSEE’S USE OF THE 
SOFTWARE, THEN THE TERMS OF THAT AGREEMENT GOVERN AND TAKE PRECEDENCE OVER THIS AGREEMENT. IF 
LICENSEE HAS NOT ENTERED INTO SUCH AN AGREEMENT WITH APRYSE PRIOR TO LICENSEE’S DOWNLOADING 
INSTALLATION OF THIS SOFTWARE, THEN LICENSEE’S RIGHT TO INSTALL AND USE THIS SOFTWARE IS SUBJECT TO 
LICENSEE’S AGREEMENT TO THIS AGREEMENT. 

1. DEFINITIONS.  In this Agreement, the capitalized terms listed below will have the following meanings: 

“ASP Bundled Offering” means the offering of the Software with a Licensee’s Hosted Service product, where the 
main functionality of the ASP Bundled Offering is not report or document generation. 

“ASP License” means the Licensee is licensed to make available to Customers use of the Software as part of an ASP 
Bundled Offering. 

“Computer Resource” means a physical computer or server, or virtual computer such as a virtual machine (VM) or 
container. 

“Customer” means an entity that acquires the ASP Bundled Offering or ISV Bundled Offering from Licensee for use 
of the Software for such entity’s own internal business purposes and not for further distribution. 

“Customer Agreement” has the meaning given to it in Section 2.9. 

“Customer Key” means the License Key for the Software supplied to a Customer. 

“Designer” is the Software component that in combination with desktop versions of Microsoft Office creates an 
Integrated Design environment (IDE) for document template design. 

“Documentation” means documentation accompanying the Software as may be provided by Licensor. 

“End User License” means the Licensee is licensed to use the Software as an on-premise solution for Licensee’s own 
use as an end user. 

“Engine” is the Software component that processes the templates created with the Designer. 

“Hosted Service” means a service that makes software accessible to a user via the Internet and where the user is 
not a licensee of a copy of the software and any other services are merely ancillary to the usage of the software and/or 
other integrated software components. 

“ISV Bundled Offering” means the license of the Software with a Licensee Offering product for use of the Software 
on the Customer’s premises, where the main functionality of the ISV Bundled Offering is not report or document 
generation.  
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“ISV License” means the Licensee is licensed to distribute the Software to Customers solely as part of an ISV Bundled 
Offering. 

“Intellectual Property Rights” means all patents, copyrights, database rights, inventions (whether or not 
patentable), trade secrets, know-how, trade dress, trademarks, trade names, and any other intellectual property rights 
recognized in any country or jurisdiction in the world. 

“License Key” has the meaning given to it in Section 2.7. 

“License Term” in respect of any license, means the initial term specified in the applicable Order Form and includes 
any renewal terms (if applicable), unless terminated hereunder or expired.  

“License Type” means the type of license (Consumption or Instance) applicable to the Software, as more fully 
described in Section 2.4 of this Agreement and specified on the applicable Order Form. 

“Licensee Marks” means all trademarks, service marks, trade names, logos or other words or symbols identifying or 
associated with the business of Licensee. 

“Licensee Offering” means the Licensee products licensed for on-premises use to a Customer and related services 
described in the Order Form. 

“Licensor Marks” means those trademarks and service marks identifying or associated with the Software that 
Licensor permits Licensee to use in accordance with this Agreement. 

“Licensor Source Code” means source code for certain Software or associated tools, application programming 
interfaces (“API”), user interfaces, or other computer programs that Licensor, at its sole option, has elected or may 
elect to provide to Licensee. 

“Maintenance and Support” has the meaning given to it in Section 7. 

“Manager” is the Software component Web application that manages the storage, access, and production of templates 
in a centralized location, with a deployment functionality. 

“Order Form” means the document produced by Licensor (quote, order form or other sales document or online 
process) that is accepted by Licensee and Licensor that details the Software being licensed by Licensee from Licensor 
subject to the terms and conditions of this Agreement, as it may be updated from time to time to reflect any add-
on(s) or renewal (if applicable). 

"Software" means Licensor’s software components (Designer, Engine, or Manager) indicated on the applicable Order 
Form in object code form only together with any bug fixes, patches, revisions, updates, changes and releases thereto 
provided by Licensor.  

2. LICENSE GRANTS, LICENSE TYPES AND RESTRICTIONS. 

2.1 End User License.  If Licensee has obtained an End User License, subject to the terms and conditions of this 
Agreement and the Order Form (including License Type, quantities, any limits on number of computers, or other 
restrictions, which, if applicable, will be set forth in the applicable Order Form), Licensor grants to Licensee a non-
exclusive, non-assignable (except as set out in Section 13.5), license during the License Term to copy, install, and use 
for Licensee’s own internal business operations the particular number of copies of each Software component specified 
on the Order Form.  

2.2 Application Service Provider (ASP) License.  If Licensee has obtained an ASP License, subject to the 
terms and conditions of this Agreement and the Order Form (including License Type, quantities, any limits on number 
of computers, or other restrictions, which, if applicable, will be set forth in the applicable Order Form), Licensor grants 
to Licensee a non-exclusive, non-assignable (except as set out in Section 13.5), license during the License Term to 
(i) market the Hosted Service using the Software as part of an ASP Bundled Offering to Customers under the Licensee 
Marks; (ii) grant access to the Software and Documentation as part of the Hosted Services and to provide remote 
access to the Software solely as part of an ASP Bundled Offering to Customers through a Customer Agreement; 
(iii) demonstrate the Hosted Service to potential Customers; and (iv) use the Software internally to test and integrate 
the Software into the ASP Bundled Offering. 

2.3 Independent Software Vendor (ISV) License.  If Licensee has obtained an ISV License, subject to the 
terms and conditions of this Agreement and the Order Form (including License Type, quantities, any limits on number 
of computers, or other restrictions, which, if applicable, will be set forth in the applicable Order Form), Licensor grants 
to Licensee a non-exclusive, non-assignable (except as set out in Section 13.5), license during the License Term to 
(i) market the Software as part of an ISV Bundled Offering to Customers under the Licensee Marks; (ii) license and 
distribute the Software, Customer Keys and Documentation to Customers solely as part of an ISV Bundled Offering 
through a Customer Agreement; (iii) demonstrate the Software to potential Customers; and (iv) use the Software to 
test and incorporate the Software into the ISV Bundled Offering. The ISV Bundled Offering shall only be supplied to a 
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Customer with a Customer Key obtained from Licensor. Licensee shall not supply Customer a Customer Key other than 
the Customer Key provided by Licensor and shall obligate Customer to treat the Customer Key as Confidential 
Information of Licensor. 

2.4 License Types. 

(a) Consumption – Components:  Designer(s), Engine, and Manager 
(1) Designer 

a. The Designer may be installed and used in combination with an unlimited number of 
desktop versions of Microsoft Office that remain supported by Microsoft.  

(2) Engine 
a. The Engine may be installed on an unlimited number of Computer Resources. One 
license is valid for the Engine to run on an unlimited number of Computer Resources. 

(3) Manager 
(4) Pricing 

a. Designer: Included.  
b. Engine: Pay-Per-Document model. 
c. Manager: Additional fee. 

(b) Instance – Components:  Any combination of Designer(s), Engine(s) and Manager 
(1) Designer 

a. The Designer may be installed and used solely on one Computer Resource for use per 
licensed user.  
b. Each license is valid for Designer running under the credentials of a single user. If 
Licensee runs the Designer on a shared Computer Resource such as a virtual machine (VM) 
or application server (i.e. Citrix server) under multiple user credentials, a separate license is 
required for each user. 

(2) Engine 
a. The Engine may be installed only on the number of servers licensed by Licensee. 
b. Licensee must have a separate license for each server on which Licensee runs the 
Engine. 
c. The test server license is for testing purposes only. It may not be used as a production 
or end user system. The test server output is watermarked. 
d. The development server license is for development purposes only. It may not be used 
as a production or end user system. The developer license allows a single report to be 
concurrently generated, for a maximum of 250 reports per day, and the output is 
watermarked. 

(3) Manager 
(4) Pricing 

a. Designer: Pay-Per-Server model. 
b. Engine: Pay-Per-Server model. 
c. Manager: Additional fee 

2.5 End User Evaluation License.  If the Order Form specifies that Licensee has obtained an End User License 
to the Software for trial or evaluation purposes, subject to the terms and conditions of this Agreement and the Order 
Form (including License Type, quantities, any limits on number of computers, or other restrictions, which, if applicable, 
will be set forth in the applicable Order Form), Licensor grants to Licensee a non-exclusive, non-assignable (except as 
set out in Section 13.5), limited, revocable license to install the Software on the number of computers specified on the 
Order Form and use the Software for a period of fourteen (14) days, or as extended, following delivery (“Evaluation 
Period”), in accordance with the Documentation provided therewith, solely for Licensee’s internal business purpose 
of evaluating and testing the Software to determine whether to acquire an End User License, ASP License, or ISV 
License for a License Term (“Evaluation License”). Licensee may elect to obtain an End User License, ASP License, 
or ISV License to the Software by notifying Licensor in writing prior to the expiration of the Evaluation Period, agreeing 
to an Order Form, and paying the applicable fees in accordance with this Agreement. Upon payment of such fees, 
Licensee shall receive a License Key to procure Licensee’s future use of such Software under the End User License, 
ASP License, or ISV License (as applicable) for the License Term. If Licensee does not procure a License Key prior to 
expiration of the Evaluation Period, Licensee’s evaluation license shall expire and terminate, and the Software will 
cease to function. Licensee hereby acknowledges and agrees that, during the Evaluation Period, Licensor may collect 
usage statistics and data from the Software and verify that Licensee has the latest version of the Software and 
matching License Key. During the Evaluation Period, the Software is provided for trial and internal evaluation purposes 
“AS-IS”, WITHOUT ANY REPRESENTATIONS, WARRANTIES OR CONDITIONS OF ANY KIND and Licensee’s use of the 
Software is entirely at its own risk. Except as altered in this Section, all terms of this Agreement shall apply and govern 
Licensee’s use of the Software during the Evaluation Period explicitly excluding Section 4. 
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2.6 Licensee Responsibilities. 
(a) Licensee agrees not to make any reference, claim, representation, warranty, or guarantee about Licensor or 
the Software to Customers other than presenting current information that has been published by Licensor or approved 
by Licensor in writing. 
(b) Licensee agrees not to use deceptive, misleading, illegal or unethical practices in marketing, licensing and 
supporting the Software to Customers.  
(c) Licensee agrees to comply with all applicable laws and regulations in performing this Agreement. 
(d) Licensee agrees that, in connection with its performance of this Agreement, it shall not make any payments, 
in money or any other item of value or make any offers or promises to pay any money or any other item of value to 
(i) any government official, (ii) any foreign political party, (iii) any candidate for foreign political office or (iv) any other 
person or entity, with the knowledge that such payment, offer or promise to pay will be made to any government 
official for the purpose of influencing such government official to make one or more business decisions favorable to 
Licensee in connection with the distribution or resale of the Software as part of the ASP Bundled Offering or ISV 
Bundled Offering. Licensee further represents that no government official is a principal, owner, officer, employee or 
agent of any entity in which Licensee has an interest, and no government official has any material financial interest in 
the business of the Licensee. 
(e) Licensee shall maintain complete and accurate books and records in connection with the activities under this 
Agreement, including not manipulating server transaction records to avoid paying the proper fees. Such records shall 
include executed Customer Agreements. 
(f) Upon Licensor’s request, Licensee shall provide Licensor with a copy of the Licensee’s standard Customer 
Agreement(s).  
(g) Licensee shall comply with the following license limitations: 

(i) Licensee must have a separate license for each License Type on which Licensee executes the Software 
as described in Section 2.4 and each Customer Agreement held by Licensee shall contain, at a minimum, the 
requirements and restrictions for the applicable License Type for each Customer. 
(ii) Licensee shall ensure that Customer will keep a port open at all times so that Licensor may retrieve 
reports and access the applicable Bundled Offering as reasonably necessary. 
(iii) A server license has a maximum number of “cores.” This is the total number of cores the Software 
“sees,” therefore a dual core processor is two cores and hyper-threading (if turned on) counts as multiple 
cores because each hyper-thread is a distinct core as seen by the software. If the license is used on a server 
where the number of cores licensed is greater than or equal to number of cores on the machine, the number 
of threads that may call the Software is unlimited. If the number of cores licensed is less than the number of 
cores on the machine, then the number of threads is limited to the core limit of the license. 

(h) Licensee shall keep Licensor informed as to any problems encountered with the Software and any resolutions 
arrived at for those problems, and to communicate promptly to Licensor any and all modifications, design changes or 
improvements of the Software suggested by any Customer, employee or agent. 
(i) Licensee shall: (i) acquire no right, title or interest in the Licensor Marks; (ii) not use the Licensor Marks as 
part of Licensee’s corporate or trade name, if any, or permit any third party to do so without the prior written consent 
of Licensor; and (iii) promptly notify Licensor of any improper use by any third party of the Licensor Marks or of similar 
marks. 

2.7 Restrictions.  Licensee shall not: (a) use the Software for any purpose that is not expressly permitted by 
this Agreement; (b) breach or exceed any restrictions or limits on the use of the Software specified in the applicable 
Order Form; (c) use, distribute, or make available the Software as part of any service, API or software development 
kit to be used for development of further products or services; (d) use, sell, reproduce, distribute, sublicense, lease 
or otherwise make available any part of the Software to any third party other than as expressly permitted by this 
Agreement; (e) use the Software for custom development projects for any third party; (f) to the maximum extent 
allowed by law, reverse-engineer, reverse-compile or decompile, disassemble or otherwise attempt to discover the 
source code or underlying algorithms of the Software provided in object code form; (g) distribute, use or make 
available the Software as part of any Licensee products that could compete with any Licensor product or service; (h) 
distribute any ASP Bundled Offering or ISV Bundled Offering (as applicable), where such offering, when taken as a 
whole, does not add significant value and functionality beyond that of the Software alone; (i) disclose any download 
links, activation code, license key and/or registration information provided to Licensee by Licensor for use in relation 
to the Software (collectively, the “License Key”) to any third party, except for Customer Keys to Customers as 
expressly permitted by this Agreement; (j) make copies of the Software and Documentation, except for one copy for 
back-up or archival purposes or as expressly allowed in this Agreement; (k) copy the License Key and Customer Keys 
or use the License Key and Customer Keys, except solely as required to exercise the rights granted to Licensee under 
this Agreement; (l)  modify, adapt, translate or create any derivative works of the Software; (m) use the Software, 
the License Key, or the Customer Keys in a manner that infringes upon the lawful rights of others or in contravention 
of any and all applicable laws (including without limitations all applicable trademark and copyright laws); (n) use or 
distribute the Software in a manner that could or will cause the Software, or any part of the Software, to become 
subject to an open source license or other license that requires or provides (i) that code be disclosed or distributed in 
source code form; (ii) that others have the right to modify or create derivative works from it; or (iii) that it becomes 
freely redistributable; or (iv) attempt, cause, permit or encourage any third party to do any of the foregoing. The 
functionality of the Software may be suspended, limited or restricted, in whole or in part, to prevent the illegal usage 
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of the Software or usage of the Software that violates the terms and conditions of this Agreement or Order Form. 
Except as otherwise provided in this Agreement, Licensee shall not alter, modify or change the Software. 

2.8 Copies.  Subject to the terms and conditions of this Agreement, Licensee may make (a) an unlimited 
number of copies of the Documentation, either in hardcopy or electronic form; and (b) (i) in the case of an End 
User License and ASP License, one copy of the Software for archival or backup purposes which copy shall be subject 
to the terms of this Agreement; and (ii) in the case of an ISV License, copies of the Software as required for 
distributing the ISV Bundled Offering to Customers. 

2.9 Customer Agreement.  Licensee will ensure that each Customer’s use of the Software as part of the ASP 
Bundled Offering or ISV Bundled Offering Service is governed by the terms and conditions of Licensee’s then current 
end user agreement or terms of service for the applicable ASP Bundled Offering or ISV Bundled Offering, which terms 
(i) will not be inconsistent with the terms and conditions of this Agreement and in particular with respect to the 
protection of Licensor’s Intellectual Property Rights, and (ii) will be at least as restrictive and protective of Licensor’s 
rights as the terms of this Agreement. 

2.10 Licensee Contractors.  Licensee will be entitled to use contractors to carry out activities in exercise of 
Licensee’s rights under this Agreement provided that any use of contractors shall be subject to the terms and conditions 
of this Agreement, and it shall be Licensee’s responsibility to ensure the strict adherence by its contractors to the 
terms and conditions of this Agreement. Licensee will be responsible for any failure of a Licensee contractor to comply 
with the obligations and responsibilities of Licensee under this Agreement to the same extent as if such failure was 
that of Licensee.  

2.11 Redistributors.  Licensee will have the right to appoint resellers, distributors, agents, and representatives 
expressly authorized by Licensee to distribute the ASP Bundled Offering or ISV Bundled Offering which includes the 
Software (“Redistributors”) provided that, subject to the provisions of this Agreement: (a) Licensee will only 
sublicense and distribute the Software to its Redistributors: (i) who have entered into a redistribution agreement with 
Licensee; and (ii) as part of the ASP Bundled Offering or ISV Bundled Offering; (b) the provisions of each redistribution 
agreement between Licensee and its Redistributors will not be inconsistent with the terms set forth in this Agreement 
in respect of the Software; and (c) Licensee will be responsible for the performance and obligations of all of its 
Redistributors insofar as such performance and obligations relate to the provisions of this Agreement. 

2.12 Delivery.  The Software and Documentation are delivered in digital format only. Licensee agrees to retrieve 
the Software, Documentation, as well as any relevant updates from Licensor’s website or such other successor website 
as Licensor may notify Licensee. The Licensee shall load the License Key in the Software promptly after receipt of the 
License Key from Licensor. 

2.13 Software Changes. Licensor reserves the right, from time to time, to add, change or discontinue Software 
upon giving one hundred and twenty (120) days’ notice to Licensee.  If a Software product is discontinued, Licensee 
may continue to use and make available as part of the ASP Bundled Offering and ISV Bundled Offering the discontinued 
Software product for the remaining balance of the License Term in accordance with all the terms of this Agreement 
including payment of license fees, but Licensor shall not be obligated to provide Maintenance and Support for the 
discontinued Software product beyond the 12-month period beginning after the end of the 120-day notice period. 

3. INTELLECTUAL PROPERTY RIGHTS.  The Software is licensed, not sold. As between the parties, Licensor 
retains all right, title and interest in and to the Software, the Documentation, the License Keys, the Customer Keys, 
and all copies thereof and in all related copyrights, trade secrets, trademarks and any other Intellectual Property 
Rights embodied therein or used in association with the Software. No right or license will be implied by estoppel or 
otherwise, other than the rights and license expressly granted to Licensee under this Agreement. For the avoidance 
of doubt, all rights in relation to the Software not expressly granted in this Agreement are reserved by Licensor. Any 
copies of the Software that Licensee is permitted to make pursuant to this Agreement must contain all copyright and 
other proprietary notices that appear on or in the Software in the same form and location as the notices on or in the 
Software and Licensee agrees not to obscure, remove or attempt to remove any such notices. If Licensee provides 
any suggestions, feedback or improvements to the Software, Licensor will have the right to use and have others use 
such suggestions, feedback and improvements for any purpose. As between the parties, other than in respect of the 
Software, the ASP Bundled Offering or ISV Bundled Offering and all Intellectual Property Rights therein are Licensee’s 
property. 

4. FEES. 

4.1 Fees; Payment.  In consideration of the rights granted to Licensee under this Agreement, Licensee will pay 
to Licensor the fees as set forth in the Order Form. Unless otherwise specified in the applicable Order Form, all amounts 
specified to be payable under this Agreement are in United States dollars and shall be paid in United States dollars. 
The obligation to pay any outstanding amount to Licensor under this Agreement will survive any termination or 
expiration of this Agreement or applicable Order Form. Payment is due and payable according to the payment terms 
set forth on the applicable Order Form. If Licensee fails to pay Licensor the amounts when due, Licensor may (a) cause 
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the Software to suspend operation until such time as Licensee brings its account completely current, and (b) exercise 
any other rights under the Agreement. 

4.2 License Pricing Models. 
(a) Pay-Per-Document. Subscription model wherein each time a report is run, the Software checks in with the 
Licensor license server for approval. If approval is received, the report is run, and the document total is then sent 
back to the license server to be charged against Licensee’s account. Licensee prepays for N documents per month; 
with overages assessed for all documents over the base amount. 
(b) Pay-Per-Server. Subscription model wherein Licensee prepays for N individual Licenses. Overages are charged 
for any “scaled out” servers, if applicable, as described below. 

(i) Connected mode: The Software will communicate with the Licensor license server at various times 
while running for approval to run on that machine. If unable to communicate for an extended period of time, 
the Software will cease operation. 
(ii) Disconnected mode: 

(1) Pay-Per-Server license with expiration date. 
(2) Limited to run only on computers specified by host name or IP address. 

4.3 Reporting.  Licensee understands and acknowledges that the Software contains License verification 
capabilities which will contact the Licensor license server before each report or document is generated to verify that 
the License is valid and inform the Licensor license server that a report is being run. The information sent to Licensor 
shall contain information about the usage of the Software, including, without limitation, information detailing the 
number of documents generated by the Software, and the number of users, and the number of servers running reports 
(collectively “Usage Information”). Licensee hereby grants Licensor permission to operate these reporting 
capabilities to obtain reports that contain such Usage Information (“Reports”) in order to verify Licensee’s compliance 
with the terms of this Agreement. If Licensee fails to pay Licensor the additional amounts due Licensor may (a) cause 
the Software to suspend operation until such time as Licensee brings its account completely current, or (b) exercise 
any other rights under the Agreement. If Licensee fails to pay Licensor the additional amounts due, Licensor may 
(a) cause the Software to suspend operation until such time as Licensee brings its account completely current, and 
(b) exercise any other rights under the Agreement.  If the Reports reveal any other non-conformance with this 
Agreement, Licensor may seek its remedies available to it under this Agreement. 

4.4 Taxes.  Licensor’s fees do not include any taxes. All taxes payable in any jurisdiction with respect to any 
amount payable by Licensee to Licensor under this Agreement, other than taxes payable on the income, property and 
employees of Licensor, will be the sole responsibility of and will be borne by Licensee, including any applicable sales 
tax, goods and services tax, value added tax or similar tax. Should Licensee be required by any law or regulation to 
make any deduction or withholding on account of tax or otherwise on any amount payable by Licensee to Licensor 
under this Agreement, Licensee may deduct or withhold such amount from such payment, remit the amount to the 
proper authorities, and furnish Licensor as soon as reasonably practicable thereafter with an official receipt evidencing 
such payment. 

4.5 Overdue Amounts.  If any amount payable under this Agreement is not paid when due, Licensor may charge 
to Licensee interest on such amount from the date payment was due until the date that payment is received and both 
before and after any judgment at the lesser of (i) the rate of 1% per month compounded monthly (equivalent of 
12.68% per annum compounded annually), or (ii) the maximum rate allowed under applicable law. Licensee shall 
reimburse Licensor for all reasonable costs incurred by Licensor in collecting any late payments or interest, including 
reasonable legal fees, court costs, and collection agency fees. 

5. CONFIDENTIALITY.  “Confidential Information” means any and all information disclosed by either party 
(the “Discloser”) to the other party (the “Recipient”), whether in written or electronic form or verbally, which is 
marked or identified at the time of disclosure as “confidential” or “proprietary” or which should reasonably be 
understood by the Recipient to be confidential or proprietary, including, but not limited to the License Keys, the 
Customer Keys, any information that relates to business plans, services, pricing, marketing or finances, research, 
product plans, products, developments, markets, software (including source and object code), hardware configuration, 
computer programs, and algorithms of the Discloser. The Recipient hereby agrees that it will not use any Confidential 
Information received from the Discloser except for the purposes contemplated by this Agreement or as expressly 
authorized in writing by the Discloser. The Recipient will use the same degree of care to protect the Discloser’s 
Confidential Information as it uses to protect its own confidential information of like nature, but in no circumstances 
less than reasonable care. The Recipient will not disclose the Discloser’s Confidential Information to any person or 
entity other than its employees, contractors and agents, and in the case of the Customer Keys they may be disclosed 
to Customers, in all cases of the foregoing who need access to such Confidential Information in order to effect the 
intent of this Agreement and who are bound by confidentiality terms no less restrictive than those in this Agreement. 
The restrictions set forth in this Section will not apply to any Confidential Information that (a) was known to the 
Recipient prior to its disclosure by the Discloser; (b) is or becomes publicly known through no wrongful act of the 
Recipient; (c) has been rightfully received from a third party authorized to make such disclosure without restriction; 
(d) is independently developed by the Recipient without reference to the Discloser’s Confidential Information; or 
(e) has been approved for release by the Discloser’s prior written authorization. No party shall be liable for disclosure 
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of the Confidential Information of the other party if such disclosure is required by valid court order, law, regulation, or 
by stock exchange requirement, provided that the party required to disclose the information provides prompt advance 
notice thereof, to the extent practicable, to enable the Discloser to seek a protective order or otherwise prevent such 
disclosure.  

6. ATTRIBUTION NOTICE.  Licensee agrees to include the following notice in the documentation for (if 
applicable) and in the Help / About (or similar) menu (if applicable) of any ASP Bundled Offering or ISV Bundled 
Offering using the Software: 

"Template technology powered by Apryse™ and distributed by [insert Licensee legal name] under 
license. All rights reserved." 

7. MAINTENANCE AND SUPPORT.  Licensor will provide the technical support and maintenance services for 
the Software to Licensee in accordance with the terms and conditions attached as Exhibit A during the License Term 
(except in the case of a perpetual license in which case the initial support term will be as provided in the Order Form) 
(the “Maintenance and Support”). 

8. TERM AND TERMINATION. 

8.1 Term.  Unless otherwise terminated hereunder, the term of any license shall begin on the effective date set 
forth on the applicable Order From and will expire at the end of the term specified in the applicable Order Form (and 
if no effective date is specified on an Order Form, the effective date shall be deemed to be the date the License Key is 
made available to Licensee). This Software License Agreement is effective as of the effective date of the initial Order 
Form and, unless otherwise terminated hereunder, will expire when all licenses under any Order Form have expired 
or been terminated. 

8.2 Termination.  A party may terminate this Agreement for cause (i) upon 30 days’ written notice to the other 
party of a material breach if such breach remains uncured at the expiration of such period (for greater certainty, non-
payment of any fees due is a material breach), or (ii) if the other party becomes the subject of a petition in bankruptcy 
or any other proceeding relating to insolvency, receivership, liquidation or assignment for the benefit of creditors. 
Upon termination or expiry of this Agreement or a license granted hereunder: (a) any and all rights granted to Licensee 
under this Agreement and any applicable Order Form shall immediately cease; (b) Licensee shall destroy all copies of 
the Software, License Keys, and Customer Keys in Licensee’s possession or control; (c) if so requested by Licensor, 
Licensee shall certify in writing that all copies of the Software, License Keys, and Customers in Licensee’s possession 
or control have been destroyed and the Software is not being used in any ASP Bundled Offering or ISV Bundled Offering 
within 10 days of any such request (except to the extent some but not all of the licenses granted hereunder have 
expired or been terminated), provided however, that licenses and Customer Keys granted to Customers of the ISV 
Bundled Offering (only) in accordance with this Agreement prior to the date of termination will remain in effect in 
accordance with their terms (but without any Support and Maintenance provided by Licensor); and (d) Licensee will 
cease using the Licensee Marks. The following provisions will survive termination of this Agreement, Sections 2.7, 3, 
4, 5, 8.2, 10, 11, 12, 13.1, 13.2, 13.3, 13.4, 13.5, 13.6, 13.7, 13.9 and 13.12. 

9. WARRANTIES.  Licensor hereby warrants that: (a) it has the right to grant the license hereunder for use of 
the Software; and (b) it will use a commercially reasonable virus detection computer software program to test the 
Software for known worms, viruses or any other routine that can disable, erase or otherwise harm Licensee’s hardware, 
software, data or systems prior to delivery to Licensee.  

10. DISCLAIMER.  EXCEPT FOR THE EXPRESS WARRANTIES SPECIFIED IN SECTION 9, THE SOFTWARE, 
MAINTENANCE AND SUPPORT, AND ANY OTHER SERVICES ARE PROVIDED TO LICENSEE "AS-IS" AND TO THE 
MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, LICENSOR DISCLAIMS ALL WARRANTIES, CONDITIONS, 
REPRESENTATIONS, OR TERMS OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, 
THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTIBILITY, MERCHANTABLE QUALITY, INTEGRATION, 
SATISFACTORY QUALITY, DESIGN, DURABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, TITLE, NON-
INFRINGEMENT OF THIRD PARTY RIGHTS, QUIET ENJOYMENT OR QUIET POSSESSION AND THOSE ARISING BY 
STATUTE OR IN LAW, OR FROM A COURSE OF DEALING, USAGE OR TRADE PRACTICE EXCEPT TO THE EXTENT THAT 
ANY WARRANTIES IMPLIED BY LAW CANNOT BE VALIDLY WAIVED OR DISCLAIMED. LICENSOR CANNOT AND DOES 
NOT WARRANT THAT THE PERFORMANCE OR RESULTS LICENSEE MAY OBTAIN BY USING THE SOFTWARE WILL MEET 
LICENSEE’S NEEDS, THAT THE SOFTWARE WILL OPERATE WITHOUT INTERRUPTIONS OR THAT IT WILL BE ERROR-
FREE. 

11. LIMITATION OF LIABILITY.  EXCEPT TO THE EXTENT PROHIBITED BY LAW, IN NO EVENT WILL EITHER 
PARTY’S AGGREGATE MAXIMUM LIABILITY TO THE OTHER PARTY (INCLUDING LIABILITY TO A PERSON OR PERSONS 
WHOSE CLAIM OR CLAIMS ARE BASED ON OR DERIVED FROM A RIGHT OR RIGHTS CLAIMED BY THE OTHER PARTY), 
WITH RESPECT TO ANY AND ALL CLAIMS AT ANY AND ALL TIMES ARISING FROM OR RELATED TO THIS AGREEMENT, 
IN CONTRACT, TORT (INCLUDING NEGLIGENCE OR BREACH OF ANY DUTY) OR OTHERWISE EXCEED THE AMOUNT 
LICENSEE HAS PAID (OR IS PAYABLE) UNDER THIS AGREEMENT OVER THE 12-MONTH PERIOD PRIOR TO THE DATE 
THE CLAIM ARISES. DESPITE THE FOREGOING, NO LIMITATION ON THE MAXIMUM AGGREGATE LIABILITY OF EITHER 
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PARTY SET FORTH ABOVE SHALL APPLY TO CLAIMS OR COSTS ARISING: (A) OUT OF A PARTY’S INDEMNIFICATION 
OBLIGATIONS UNDER SECTION 12 OF THIS AGREEMENT; (B) OUT OF THE OTHER PARTY’S GROSS NEGLIGENCE OR 
WILLFUL MISCONDUCT; (C) UNDER OR IN CONNECTION WITH A PARTY’S BREACH OF SECTION 2 OR SECTION 5 OF 
THIS AGREEMENT; (D) OUT OF LICENSEE’S OBLIGATION TO PAY FEES UNDER THIS AGREEMENT; OR (E) FROM A 
PARTY VIOLATING THE INTELLECTUAL PROPERTY RIGHTS OF THE OTHER, WHICH INCLUDES USE OF INTELLECTUAL 
PROPERTY OUTSIDE OF THE APPLICABLE LICENSE SCOPE. EXCEPT IN THE CASE OF A VIOLATION OF THE OTHER 
PARTY’S INTELLECTUAL PROPERTY RIGHTS OR ANY AMOUNT WHICH A PARTY IS LIABLE TO PAY A THIRD PARTY 
UNDER ITS INDEMNIFICATION OBLIGATIONS UNDER SECTION 12 OF THIS AGREEMENT, IN NO EVENT WILL 
LICENSOR BE LIABLE FOR ANY CONSEQUENTIAL, INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE, EXEMPLARY OR 
OTHER DAMAGES WHATSOEVER (INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOSS OF GOODWILL OR 
BUSINESS PROFITS, REVENUE, OR EXPECTED SAVINGS, BUSINESS INTERRUPTION, PERSONAL INJURY, LOSS OF 
PRIVACY, LOSS OF DATA OR INFORMATION OR OTHER PECUNIARY LOSS) ARISING OUT OF OR RELATED TO THIS 
AGREEMENT OR THE USE OR INABILITY TO USE THE SOFTWARE. THE FOREGOING LIMITATION OF LIABILITY AND 
EXCLUSION OF CERTAIN DAMAGES WILL APPLY TO THE EXTENT PERMITTED BY APPLICABLE LAW REGARDLESS OF 
THE SUCCESS OR EFFECTIVENESS OF OTHER REMEDIES.  

12. INDEMNIFICATION. 

12.1 Licensor Indemnification.  Licensor will defend against any third party claim brought against Licensee that 
the Software infringes a third party Intellectual Property Right and Licensor will pay any costs, damages and reasonable 
legal fees attributable to such claim that are finally awarded against Licensee or paid in settlement thereof. If such 
claim arises, or if in Licensor's judgment, is likely to arise, Licensor may, at Licensor's sole option and expense 
(A) procure the right for Licensee to continue using the Software, (B) replace or modify the Software in a substantially 
functionally equivalent manner so that it becomes non-infringing, or (C) if neither of the foregoing alternatives can be 
achieved on terms that are reasonable in Licensor’s judgment, then Licensor may require Licensee, upon written 
request by Licensor, to return the Software to Licensor for a refund for that portion of the fees paid by Licensee which 
is attributable to the remaining portion of the License Term (if any) and concurrent with such payment to Licensee, 
despite any other provision of this Agreement, this Agreement will be terminated and Licensor will have no further 
liability to Licensee hereunder. However, Licensor will have no indemnification obligation for any claim based on: 
(a) use of a prior or altered release of the Software if such claim would have been avoided by the use of a current 
unaltered release of the Software that Licensor makes available to Licensee; (b) a version of the Software modified 
by Licensee or to the extent that such claim arises from the Software’s combination, operation, or use with the ASP 
Bundled Offering or ISV Bundled Offering (other than the Software) or any other product, data, or apparatus not 
provided by Licensor; or (c) any use of the Software not in accordance with this Agreement. 

THIS SECTION STATES LICENSOR’S ENTIRE LIABILITY AND LICENSEE’S SOLE REMEDY FOR ANY INFRINGEMENT OF 
ANY INTELLECTUAL PROPERTY RIGHTS. 

12.2 Licensee Indemnification.  Licensee agrees to indemnify and hold Licensor harmless from and against any 
and all costs, losses, liabilities or expenses (including reasonable legal fees) arising out of third party claims against 
Licensor: (a) to the extent based on any alleged infringement of Intellectual Property Rights caused by Licensee’s 
bundling of the Software with the ASP Bundled Offering or ISV Bundled Offering (other than the Software) or any 
other product, data, or apparatus not provided by Licensor; or (b) in connection with any act or omission of Licensee 
including, without limitation, claims related to Licensee’s development, promotion, distribution and/or use of the ASP 
Bundled Offering or  ISV Bundled Offering (but excluding, for greater certainty, in the case of both subsections (a) 
and (b) any claims or costs to the extent based upon or relating to (i) matters for which Licensor is obligated hereunder 
to indemnify Licensee, or (ii) Licensor’s wrongful or negligent acts). 

12.3 Indemnification Procedure.  The party seeking indemnity under this Agreement (the “Indemnified 
Party”) will (a) promptly give written notice to the other party subject to the indemnity obligations (the 
“Indemnifying Party”) of any claim for which indemnity is sought (provided that failure to promptly give notice will 
not relieve the Indemnifying Party of its indemnification obligation, except to the extent that the Indemnifying Party 
can demonstrate that it has been prejudiced as a result of such failure); and (b) allow the Indemnifying Party to control 
the defense or settlement of the claim, and provide all reasonable assistance in connection therewith, at the 
Indemnifying Party’s request and expense. The Indemnified Party may participate in the defense or settlement of any 
such claim at its own expense. The Indemnifying Party agrees that it will not settle any claim in a manner which would 
impose any obligation on the Indemnified Party or restrict the Indemnified Party’s right, title or interest, including all 
intellectual Property Rights in the Indemnified Party’s products or services, without the Indemnified Party’s prior 
written consent, which will not be unreasonably withheld or delayed.  

13. GENERAL. 

13.1 Entire Agreement.  This Agreement and the Order Form constitutes the entire agreement between Licensee 
and Licensor with respect to the subject matter hereof, and supersedes and replaces all prior or contemporaneous 
representations, statements, understandings or agreements, written or oral, between the parties regarding such 
subject matter. This Agreement and any Order Form may only be modified or supplemented in writing expressly stated 
for such purpose and signed by the parties to this Agreement. In the event that Licensee issues a purchase order or 
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other instrument used to pay fees to Licensor, any terms and conditions set forth therein which constitute terms and 
conditions which are in addition to those set forth in this Agreement or which establish conflicting terms and conditions 
to those set forth in this Agreement are expressly rejected by Licensor and shall have no effect. In the event of any 
conflict or inconsistency among the applicable Order Form and this Software License Agreement, the applicable Order 
Form shall prevail. There are no third-party beneficiaries under this Agreement.  

13.2 Notices.  All notices or other communications required to be given hereunder will be in writing, and shall be 
deemed to have been duly given and received (a) if sent via certified mail, return receipt requested, or by recognized 
courier service, on the date shown on the return receipt or on the courier confirmation of delivery, (b) if sent via 
electronic mail or similar electronic transmission, on the date of transmittal if given during the normal business hours 
of the recipient and on the business day during which such normal business hours next occur if not given during such 
hours on any day, provided the sender does not receive a message that the email has not been received or the 
recipient is “out of the office”, or (c) if delivered personally or by any other means, as of the date received, and in 
each case shall be addressed to such party to the address specified in the Order Form or at such other address as a 
party shall designate in writing from time to time and shall be marked “Attention: Legal Notices”. In the case of notices 
to Licensor, a copy of any notice shall also be sent to legalnotices@apryse.com. 

13.3 Relationship.  The parties’ relationship under this Agreement is that of independent contractors. No 
partnership or joint venture is intended to be created by this Agreement and no principal-agent or employer-employee 
relationship. Neither party will have any authority and will not represent that it has any authority to assume or create 
any obligation, express or implied, on behalf of the other party under this Agreement. 

13.4 Compliance Verification.  Licensee agrees that in order to verify Licensee’s compliance with this Agreement, 
at Licensor’s sole discretion: (i) upon request from Licensor, no more than once during any 12-month period, Licensee 
will provide Licensor with a written certification that Licensee is in full compliance with the terms of this Agreement 
within 20 calendar days of such request; and/or (ii) during the term of this Agreement and for 2 years thereafter, but 
no more than once during any 12-month period, allow Licensor and/or its representatives to conduct a reasonable 
review of Licensee’s applicable records during regular business hours on not less than ten business days written notice, 
with the right to review and copy all pertinent records. Licensee agrees to comply with such request(s) and to provide 
Licensor with such information and assistance as may be reasonably requested by Licensor. If there is any material 
non-compliance, then Licensee shall also pay Licensor’s reasonable costs and expenses of the review or audit, including 
fees of Licensor’s representatives. Licensee agrees to notify Licensor promptly of any circumstances of which it has 
knowledge relating to any unauthorized use or reproduction of the Software by any person. 

13.5 Assignment.  Licensee shall not assign or transfer this Agreement nor any of its rights and duties under this 
Agreement, in whole or in part, whether by merger, operation of law or otherwise without the prior written consent of 
Licensor. Any change of control of Licensee will be deemed to constitute an assignment for the purposes of this Section. 
Licensor may assign this Agreement, in whole or in part, to any third party provided that any such third party agrees 
in writing to perform all of the obligations of Licensor hereunder. 

13.6 Governing Law.  The application of the United Nations Convention on Contracts for the International Sale of 
Goods will not apply to any part of any transaction contemplated by or under this Agreement and the same is hereby 
expressly excluded. Unless Licensee is in Europe, the United Kingdom, the Middle East, Asia or Oceania as described 
below; (i) this Agreement and any dispute between Licensor and Licensee relating thereto shall be exclusively 
governed by and interpreted and determined in accordance with Delaware law and controlling US federal law and no 
effect shall be given to any other choice of law or any conflict of laws rules or provisions that could cause other laws 
than Delaware law and controlling US federal law to be applicable; and (ii) the parties consent to the exclusive 
jurisdiction of any state or federal court located within Delaware and agree that all actions or proceedings relating to 
this Agreement shall be litigated in such courts, and each of the parties waives any objection which it may have based 
on improper venue or forum non conveniens to the conduct of any action proceeding in such court. Europe / United 
Kingdom / Middle East Licensee: If Licensee, as indicated by Licensee address on the Order Form, is in Europe, 
the United Kingdom or the Middle East, this Agreement will be governed and construed in accordance with the laws of 
the Republic of Ireland, without giving effect to any conflict of laws principles that would require the application of 
laws of a different state or country and any action seeking enforcement of this Agreement or any provision hereof will 
be brought exclusively in the courts located in Dublin, Ireland. Asia / Oceania Licensee: If Licensee, as indicated by 
Licensee address on the Order Form, is in Asia or Oceania; (i) the Agreement will be governed and construed in 
accordance with Singapore Law and no effect shall be given to any other choice of law or any conflict of laws rules or 
provisions that could cause other laws than Singapore law to be applicable; and (ii) any dispute or controversy arising 
in connection with this Agreement, which cannot be settled by mutual or amicable agreement shall be finally settled 
in accordance with the Rules of the Singapore International Arbitration Centre (“SIAC Rules”) by one arbitrator 
appointed in accordance with SIAC Rules, the place of arbitration shall be Singapore, the arbitration shall be conducted 
in the English language and the decision and award resulting from such arbitration shall be final and binding for the 
parties. 

Notwithstanding any term of this Agreement, Licensor may apply to a court of competent jurisdiction for interim or 
injunctive relief pending resolution of the dispute. In the event of any lawsuit or proceeding brought as a result of any 



57471397\2 
 

 

  - 10 - 

actual or alleged breach of this Agreement, to enforce any provisions of this Agreement, or to enforce any Intellectual 
Property Rights or other right pertaining to the Software, the losing party shall be responsible for all costs and 
expenses, including without limitation, court costs and reasonable legal fees and expenses of the prevailing party. 

13.7 Sanctions and Export Restrictions.  Any use of the Software shall be in compliance with all relevant 
international, U.N., Canada, USA or EU sales, export control, economic sanctions, import and anti-boycott laws, 
restrictions and regulations (“Trade Control Laws”) and Licensee agrees to comply with them. Licensee represents 
and warrants that Licensee is not located in a country that is subject to embargo, or that has been designated by the 
United States as a “terrorist supporting” country; and that Licensee is not identified in any Canadian, United States or 
EU sanction list of prohibited or restricted parties, or owned 50% or more directly or indirectly, in the aggregate by 
one or more such prohibited or restricted individuals or entities. Licensee further represents and warrants that it will 
comply with relevant Trade Control Laws in connection with any activities under this Agreement. Licensee shall 
indemnify and hold Licensor and its directors, officers, employees, and affiliates harmless from any and all claims, 
actions, causes of action, suits, proceedings, complaints and damages, losses, liabilities, settlements, awards, fines, 
costs and expenses related to Licensee violation or alleged violation of any Trade Control Law or of this Section. 
Licensor shall have the right to terminate this Agreement immediately upon Licensor’s determination that Licensee 
has violated or attempted to violate any Trade Control Law or this Section. 

13.8 Electronic Signature; Counterparts.  This Agreement and any Order Form may be executed by electronic 
signature and in counterparts, which, when taken together, will be deemed to constitute one and the same original 
Agreement. 

13.9 Severability.  If any provision of this Agreement is determined to be illegal or unenforceable by a court of 
competent jurisdiction, then such provision shall be severed and deleted, or modified and limited as to give effect to 
the original intent of the parties and to the extent necessary for this Agreement to be otherwise enforceable, and the 
remaining provisions of this Agreement will remain in effect.  

13.10 Licensee Identification.  Licensee agrees that Licensor may acknowledge that Licensee is a licensee of the 
Software and in doing so Licensor may use Licensee’s name and logo on its website, marketing materials or in general 
discussions with customers or prospective customers (subject in all cases to Licensee’s brand guidelines).  

13.11 No Waiver.  No failure or delay of or by Licensor to exercise any right or remedy under this Agreement and 
no partial or single exercise thereof shall be construed to be a waiver of any such right or remedy or any other right 
or remedy hereunder. All of the rights of Licensor under this Agreement shall be cumulative and may be exercised 
separately or concurrently.  

13.12 Force Majeure.  Except in respect of any obligations relating to the payment of fees, neither party will be 
liable for failure to perform any obligation under this Agreement where such failure is due to fire, flood, pandemic, 
labour-management dispute, natural calamity, act of terrorism, or act of the government or if such causes are 
otherwise beyond its reasonable control, provided the party gives prompt notice and makes all reasonable efforts to 
perform. 
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EXHIBIT A 
 

MAINTENANCE AND SUPPORT 

1. GENERAL 

1.1 Defined Terms.  The capitalized terms listed below will have the following meanings: 

(a) “Enhancement” means any modification or addition that, when made or added to the Software, materially 
changes its efficiency, performance, functional capability, or application, but that does not constitute solely 
an Error Correction. Licensor may designate Enhancements as minor or major, depending on its assessment 
of their value and of the function added to the Software. 

(b) “Error” means any significant failure of the Software to conform in any material respect to the Documentation. 
(c) “Error Correction” means either a modification or addition that, when made or added to the Software, brings 

the Software into material conformity with the Documentation, or a procedure or routine that, when observed 
in the regular operation of the Software, avoids the practical adverse effect of such nonconformity. 

(d) “Normal Working Hours” means Monday through Friday, between the hours of 12:00am to 5:00pm, Mountain 
Standard Time (10:00am to 3:00am Central European Time), excluding statutory holidays. 

(e) “Releases” means new versions of any part of the Software, which may include Error Corrections and/or 
Enhancements. 

(f) “SSCCE” means a Short, Self-Contained, Correct Example that can be used by Licensor to reproduce the 
error, flaw, failure, malfunction or issue in the Software that Licensee reported to Licensor. 

(g) “Updates” are modifications to any part of the Software designated by Licensor as bug fixes, patches or 
changes to Software. 

2. SCOPE OF SERVICES 

2.1 Services. Licensor will render the following services in support of the Software to Licensee only, and not 
to Licensee’s Customers, during Normal Working Hours: 

(a) Licensor will provide technical support services via email, via such domain as Licensor notifies Licensee (or such 
other domain as Licensor may notify Licensee of in future), to respond to issues and provide assistance in use 
of the Software, using reasonable commercial efforts to respond within four hours of receipt of any such email; 

(b) Licensor will be responsible for using all reasonable diligence to correct verifiable and reproducible Errors when 
reported to Licensor in accordance with its standard reporting procedures, for Errors classified by severity as 
follows: 

(i) Priority 1: an Error which causes a system crash under normal usage.  
Licensor will within two working days of verifying that such an Error is present, initiate work in a diligent 
manner toward development of an Error Correction. 

(ii) Priority 2: an Error which causes a crash of the Software under normal usage. 
Licensor will within five working days of verifying that such an Error is present, initiate work in a diligent 
manner toward development of an Error Correction. 

(iii) Priority 3: other Errors. 
Licensor will in the normal course of its general maintenance cycle of the Software, initiate work in a 
diligent manner toward development of an Error Correction. 

Following completion of an Error Correction, Licensor will provide the Error Correction through a 
“temporary fix” consisting of sufficient programming and operating instructions to implement the Error 
Correction. Licensor will include the Error Correction in all subsequent Updates and Enhancements of the 
Software. Licensor will not be responsible for correcting Errors in any version of the Software other than 
the most recent version of the Software, provided that Licensor will continue to support prior version 
releases superseded by recent releases for a reasonable period sufficient to allow Licensee to implement 
the newest Release; 

(c) Licensor may, from time to time, issue Updates and Enhancements. Licensor will provide access to Licensee via 
email or at its web site for Licensee to download each new Update and Enhancement, without additional charge. 

(collectively called the “Support Services”) 

2.2 Excluded Items.  If any apparent error or problem with the Software that is reported to Licensor by Licensee 
is traceable to the acts or omissions of Licensee or its employees, the Software’s integration by Licensee with any the 
ASP Bundled Offering or ISV Bundled Offering, hardware problems, use of unqualified personnel, user error, alteration 
of the Software by Licensee or any third party, the use of an out-of-date version of the Software, or failure to comply 
with the terms and conditions of this Agreement (“Excluded Items”), (a) Licensor will notify Licensee that the 
requested support relates to Excluded Items and will advise Licensee of Licensor’s then-current hourly rates, and 
(b) provided that Licensee expressly confirms, by signing a statement of work setting out the requested support, that 
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it wishes for Licensor to provide the requested support at Licensor’s then-current hourly rates, such time and expenses 
associated with such support effort will be billed by Licensor at its then-current hourly rates. 

2.3 Licensee’s Obligations.  Prior to submitting a support request, Licensee must first attempt to resolve the Error 
independently. Licensee shall provide Licensor with all the necessary support and information requested by Licensor 
to acknowledge an Error and/or resolve the Error, including, but not limited to: (i) identify, document and report each 
Error necessitating technical support, including a detailed description of the Error and the operating environment in 
which the Error occurred, and, if requested by Licensor, supply Licensor with such documentation; (ii) provide 
reasonable assistance necessary to demonstrate and allow Licensor to diagnose the Error; (iii) execute reasonable 
diagnostic routines in accordance with instructions provided by Licensor and inform Licensor of the results of such 
tests; (iv) implement each Update, Error Correction or other solution to such Error provided by Licensor; and (v) if 
the Error cannot easily be reproduced, provide Licensor (at its request) a SSCCE that can be compiled and executed 
on Licensor's own systems.   

2.4 ASP Licenses and ISV Licenses - Licensee’s Customers Support.  Licensee shall (i) provide all first level 
technical support services to its Customers with respect to the Software as part of the ASP Bundled Offering or ISV 
Bundled Offering; (ii) use the technical support documentation supplied by Licensor for Licensee to provide the first 
level technical support services to Customers in accordance with the terms of this Agreement; and (ii) provide to its 
Customers each Update, Error Correction or other solution to an Error provided by Licensor. 


